I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE CENTRAL DI STRICT OF |ILLINO S

| N RE: ) I n Proceedi ngs
SHERRI L. LYONS, g Under Chapter 7
Debt or, )
)
ROBERT M MAGI LL, Trustee, )
) BK No. 88-71395
Plaintiff, )
V. ) Adv. No. 89-7003
)
SHERRI L. LYONS, and
STATE EMPLOYEES' RETI REMENT )
SYSTEM OF | LLI NO S, )
)
Def endant s. )
OPI NI ON

This matter i s before the Court on the conpl aint of the Trustee
agai nst the Debtor, Sherri L. Lyons, and the State Enployees’
Retirement Systemof Illinois ("SERS") seeking the turnover tothe
Trustee of all of the Debtor's contributionstothe retirenent system

The parties have stipulatedto the material facts. The Debtor
filed her voluntary petition pursuant to Chapter 7 of the Bankruptcy

Code on August 19, 1988. She was 28 years ol d on the date of filing,

and was then and still is enployed by the State of I11inois, Departnent
of Revenue, as an accountant, |ocal tax auditor.
As a st ate enpl oyee, the Debtor is subject to SERS. I|I11.Rev. Stat.

ch. 1081/2, 8§ 14-101 et seq. (1987). Participation in SERS is
mandatory. § 14-103. 05, 14-144. Contributions tothe systemare nade
by wage deduction pursuant to a forrul a set out at § 14-133. Each
Depart ment "pi cks up"” mandat ory enpl oyee contri butions and treats t hem

as enpl oyer contributions to the systemin order to exclude such



contributions fromthe enpl oyees' taxableincone. 8§ 14-133.1. See 26
U S.C. §414(h). Enployees arepermttedtowthdrawtheir individual
contributions, without any credited interest, fromthe systemonly in
t he event of retirenent, disability, or termnati on of enpl oynment. 88§
14-103. 26, 14-107, 14-123, 14-124, and 14-130. SERS has no provi si on
for wi t hdrawal of any contributions for hardshi p, | oans or paynents to
creditors. SERS has never recogni zed any current wit hdrawal rights.

Mor eover, SERStreats all funds of the systemas nonassi gnabl e; t hey

are not subject to execution, garnishnment or attachnment. 8§ 14-147.

SERS i s funded fromenpl oyee nmandat ory contri butions, annual state
| egi sl ative appropriations and ear ni ngs upon accumul at ed suns. At the
present time, SERS is only 65%funded. This level of funding is
adequate t o pay current benefits, but it falls short of the funding
t hat woul d be required to refund all nandatory contri butions of current
state enployees and still pay accrued benefits.

SERS does not mamintain a separate fund for each enpl oyee's
mandat ory contri buti ons. In the event of the severance of an
enpl oyee' s enpl oynent due to resi gnation, discharge or di sm ssal, SERS
must cal cul at e t he anobunt of t he enpl oyee's contributions inorder to
determ ne the appropriate refund.

Retirenment annuities are made avail abl e t o st ate enpl oyees after
ei ght years of creditabl e service upon obtaining the age of 60, or
after 35 years of creditabl e service at any age. The anount of the
retirenent annuity is not related in any way to the enpl oyee's
mandat ory contri buti ons, but rather represents a percentage of the

enpl oyee' s final average conpensation for periods of servicew ththe
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State of Illinois.

I nthe case at bar, the Debtor nmade mandatory contributions to
SERS at the statutory rate for nine years and ten nonths. The Debtor's
mandat ory contri butions to SERSt hrough June, 1988, total $6, 076. 63.
The Trustee i s seeking the turnover of all the Debtor's contributions
to SERS as of the date of filing, August 19, 1988, pursuant to 11
U S.C. § 542.

The first i ssue before the Court i s whet her the Debtor's nandat ory
contributions to SERS are part of the bankruptcy estate pursuant to 11
U S.C. 8§ 541(a)(1), or whether they are excluded fromthe estate
pursuant to the spendthrift provision of 8§ 541(c)(2). The Court
t horoughly analyzed this issueinlnre Dagnall, 78 B.R. 531 ( Bankr.

C D Ill. 1987) and concl uded that a state enpl oyee's contributionsto
SERS ar e part of the bankruptcy estate. The Court's revi ewof recent

case lawonly reinforces the Dagnall holding. Seelnre Swanson, 873

F.2d 1121, 1124 (8th CGr. 1989) (Funds heldin state-createdteacher's

retirenment plan property of bankruptcy estate); Inre Goldberg, 98 B. R

353, 358 (Bankr. N.D. Ill. 1989) (Proceeds of public school teacher's

pensi on and retirenent plan property of estate); Inre Perkins, 1988 W

120651 (N.D. I1l. 1988); Inre Silldorff, 96 B.R. 859, 866 (CD. III.

1989). Therefore the Court declines the Defendant's invitationto
reconsi der Dagnall .

The next i ssue before the Court i s whether the Debtor's mandat ory
contributions to SERS are exenpt. Unlike the debtor i nDagnall, the
Debtor inthis case has not clai ned her interest in SERSto be exenpt

as reasonably necessary for her support under Ill.Rev. Stat. ch. 110, §
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12-1001(g)(5).* Since she is only 28 years old, and earning a
substanti al sal ary, the Debtor recogni zed t hat t he Court woul d not vi ew
her pensi on funds as necessary for her support. Instead, the Debtor
claims her i nterest inthe pension plan as exenpt under I11.Rev. Stat.,
ch. 108 1/2, 8§ 14-147 (the Illinois Act creating SERS-exenption
provi sion) and ch. 110, 8§ 12-704 (I11linois Code of Civil Procedure-
Gar ni shnent exenption).

The Court addressed the SERS exenption provision in |In re
Bartlett, No. 87-71946 (Bankr. C.D. Ill. June 30, 1988) where t he Court
not ed t hat t he SERS exenpti on provi si on exenpted only "annuities,"”
"Other benefits payable,” and "accunul ated credits.” Since the
"annuities" and "Ot her benefits payabl e" provisions were clearly
i napplicable, the Court focused onthe provision for "accunul at ed
credits.” After review ngthe pension code, the Court foundthat the
term"accunul ated credits" referred to the | ength of servi ce upon whi ch
t he anount of benefits are based and activities outside of actual state
service which are credited as service. The Court further found t hat
"accumul ated credit” did not refer to enpl oyee contri butions to SERS.
Therefore, the Court held that
8§ 14-147 did not exenpt the debtor's interest in the retirenment fund.

The Def endants urge the Court to reconsider Bartl ett, arguingthat

t he Court's reading of the pension code is overly restrictive and

The I'llinois legislative recently enacted a new pensi on and
retirement exenption which becane effective on August 30, 1989. The
new statute elimnated 8 12-1001(g)(5) and added 8§ 12-1006 which
specifically exenpts a debtor's interest in annuities, benefits,
contributions, and refunds of contributions.
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i nconsi stent with the purpose of the pension code. The Court has
reread the pension code with particular enphasis on the term

"accunul ated credits" asit isusedinthe code. \What t he Def endants

perceivetobea"limtedinterpretation" of "accunul ated credits” the
Court still sees as a plainreading of the statute. As the Court
noted in Bartlett, the lllinois |egislature has denonstrated the

ability toclearly and unequi vocal | y exenpt an enpl oyee' s contri butions

toastatutory state retirenent system Seelnre Sinpson, 115 B. R

142 (Bankr. C.D. Ill. 1988) (Teachers' Retirenent Systempensi on exenpt
under IIl.Rev.Stat. ch. 108 1/2, 8 16-190). The Court wi |l not
specul ate astowhy thelllinois |egislature would exenpt ateacher's

contributions to the Teachers' Retirenent System but not a state
enpl oyee's contributions to SERS.

During t he pendency of this case, thelllinois|egislature amended
Par agr aph 14-147 of the Illinoi s Pension Code to specifically include
contributions of enployeestothe lllinois Retirenent System In
addition, the |legislative added a paragraph declaring that the
anmendnments were i ntended to be aclarification of existing!law, rather

than a change in the law. The anmended Paragraph 14-147 reads as

foll ows:

8§ 14-147. Annuities, etc.-Exenpt. Except as
providedinthis Article, all noneysinthe fund
created by this Article, and all securities and
ot her property of the System and all annuities
and ot her benefits payabl e under this Article,

and all accunul ated contributions and other

credits of enployees in this System and the
right of any person to receive an annuity or

ot her benefit under this Article, or arefund or
return of contributions shall not be subject to
j udgnent, execution, garnishnment, attachnent, or
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other seizure by process., in bankruptcy or
ot herwi se, nor to sale, pledge, nortgage or other
alienation, and shall not be assignable. A
per son receiving an annuity or benefit, or refund
or return of contributions, may authorize
wi t hhol di ng fromsuch annuity, benefit, refund or
return of contributionsinaccordance withthe
provisions of the "State Salary and Annuity
W t hhol di ng Act", approved August 21, 1961, as
now or hereafter anended.

The General Assenbly finds and decl ares that the
amendnent to this Section made by t hi s anendat ory
Act of 1989 is aclarificationof existinglaw,
and an indication of its previous intent in
enacti ng and amendi ng this Secti on.
Not wi t hst andi ng Section 1-103.1, application of
t hi s anendnent shall not belimtedto persons.in
service on or after the effective date of this
anendatory Act of 1989.

I1l.Rev. Stat., ch. 108 1/ 2, para. 14-147 (effective August 23, 1989)
(amendnent s underlined).

The Def endants argue that thi s anended statute settles the issue
bef ore the Court. The Court agrees with the Def endants i nsofar as t he
anended statute clearly exenpts contributions to SERSfor cases fil ed
after the effective date of the anmended statute.? However, the Court
di sagrees wi t h t he Def endants' argunent that the anmended statuteis
applicable to cases |like this one which were filed prior to the
effective date of the anended statute.

It iswell-settledthat exenptions for debtorsinlllinois nmust

2Al t hough the Court foresees the potential for abuse of the new
exenption provision by debtors with substantial assets in retirenment
pl ans, See In re Sundeen, 62 B.R 619, 620 (Bankr. C.D. Ill. 1986),
the Court does not question the authority of the Illinois |egislature
to create such a broad exenption. Abuses of the exenption provision
may be dealt with through 11 U S.C. 8 707(b) or objections to the
exenption. See In re Krantz, 97 B.R 514 (Bankr. N.D. lowa 1989).




be det erm ned under the lllinois|lawwhichis applicable onthe date
t he bankruptcy petition was filed. 11 U.S. C. 8 522(b)(2)(A). Two
recent Il1inois bankruptcy courts have hel d that the newexenption for
retirement plansfoundinlll.Rev.Stat., ch. 110, para. 12- 1006 was not
avai |l abl e for debtors who fil ed before the effective date of the new

statute. In re Smth, 115 B.R 144 (Bankr. C.D. Ill. 1990)

(Altenberger, J.); Inre Summers, 108 B.R. 200 (Bankr. S.D. 111. 1989).

This holding is consistent with the deci sions of other bankruptcy
courts which have held that a debtor's retirenent exenption is
determ ned as of the date of the filing of the bankruptcy petition
not wi t hst andi ng any post petition nodification or amendnent tothe state

exenptionlaw. Inre Syrtveit, 105 B. R 599, 605-06 (Bankr. D. Mont.

1989); Inre McKeag, 104 B. R 160, 165 (Bankr. D. M nn. 1989); Inre

Ki ncaid, 96 B.R. 1014, 1020 (9th Cir. BAP 1989). Accordingly, the
Court must apply the exenption provision of Paragraph 14-147 as it read
on August 19, 1988, the date this petition was fil ed.

The Def endants focus on t he newl ast paragraph i n Par agr aph 14- 147

whi ch states that the newanmendnent "is aclarification of existing
| aw, and an indicationof its previousintent in enacting and anendi ng
this Section.” Thus, the Defendants argue t hat the newanendnents did
not really change the law, but rather made it cl ear that the Debtor's
contributionstotheretirenent fund were exenpt all al ong. The Court
i s not persuaded by this argunent. The Court vi ews t he anmendnent s as
a substantial change in the statute. Even a cursory revi ew of the

under!l i ned anendnents i nthe newstatute i ndi cates that the statute has

been al nost conpletely rewitten. The Court views the "clarification”



| anguage i n t he anendnent s as an attenpt by the Illinois |egislature at
retroactive | egislation. Thisretroactive provisionisinconflict
with 11l U S. C. §8522(b)(2)(A), and t herefore unenforceabl e under the

suprenmacy cl ause of the United States Constitution. Inre Sumers,

supra; In re McKeaq, supra, 104 B.R at 165.

The Debt or al so seeks to exenpt her contri butions to SERS pur suant

to Ill. Rev.Stat. ch. 110, 8 12-704, which provides as foll ows:

Benefits and refunds payable by pension or

retirenment funds or systens and any assets of

enpl oyees hel d by such funds or systens, and any

noni es an enpl oyee i s required to pay to such

funds or systemare exenpt and are not subject to

gar ni shment under part 7 of Article XIl of this

Act .
The Court finds this exenption provisionto beinapplicabletothe
i nstant bankruptcy turnover proceeding. By its own terns, the
garni shnent statute confines its pension exenptionto garnishment
proceedi ngs. Since the instant proceeding is not a garni shnment
proceedi ng, the exenption in 8 12-704 does not help the debtor.

The final i ssue before the Court i s whether the Trustee can conpel

the turnover of the Debtor's contributions to SERS absent the
term nation of the Debtor's enploynment withthe State of Il1inois.
This is the first tine the Court has had the oppor-
tunity to address this issue.

SERS' first |line of defenseis the recent Suprenme Court deci sion

i n Hof f nan v. Connecti cut | ncone Mai ntenance, et al., ----U.S. ----,

109 S. Ct. 2818, 106 L.Ed.2d 76 (1989) where the Court held that §
106(c) of the Bankruptcy Code does not aut hori ze a Bankruptcy Court to

i ssue a noney j udgnent agai nst a State that has not fil ed a proof of
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cl ai mi n t he bankr upt cy proceedi ng. Hof fman i nvol ved t wo adversari es
-- a 8 542(b) turnover proceedingtorecover an account recei vabl e
under a Medi cai d contract with Connecticut and a 8 547(b) preference
action agai nst the Connecti cut Revenue Departnent for tax paynments nade
wi thinthe preference period. The Suprene Court found that § 106(c)
did not abrogate the El eventh Amendnment i mmunity of the States.
Therefore, the Court held that the acti ons under 88 542(b) and 547(hb)
of the Bankruptcy Code were barred by the El eventh Anendnent.
Rel yi ng on Hof f man, SERS ar gues t hat the i nstant turnover action
is al so barred by the El event h Amendnent. The Court di sagrees. SERS
has not convinced the Court that it shoul d be regarded as an al ter ego

of the state for El event h Anendnent purposes. See Bl ake v. Kline, 612

F.2d 718 (3rd Cir.1979); Fitchik v. NewJersey Transit Rail (perations,

873 F. 2d 655 (3rd Cir.1989). The nost i nportant factor in determ ning
t he applicability of the El event h Amendnent i s whet her the judgnent
wi Il haveto be paidfromthe state treasury. Blake, 612 F. 2d at 723.
In this case, the Trustee is not seeking the turnover of state
contributions tothe fund; the Trustee only seeks t he turnover of the
Debtor's contributionstothe fund. The satisfaction of any turnover
order inthis case will come fromSERS funds, not fromthe general
state treasury. Therefore, the El event h Anendnent does not insul ate
SERS from the Trustee's turnover action.

SERS next argues that the Trust ee cannot conpel the distribution
of the SERS funds because the Debtor has no present right of
distributionto these funds. Support for this positionis foundinln

re Loe, 83 B.R 641 (Bankr. D. Mnn. 1988) andlnre Silldorff, 96 B. R
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859 (C.D. Ill. 1989).

I n Loe, the debtors clainmedtheir interest i nan ERI SA pensi on
pl an was not property of the estate because it was a traditional
spendthrift trust. The Court rejected this argunent because the
debt ors exerted too much control over the funds in the plan by virtue
of their right to borrow nmoney fromthe plan and to receive a
distribution upon retirement or term nation of enploynent.
Nevert hel ess, the Court refused to order the i rmedi at e turnover of the
funds to the Trustee:

Havi ng f ound t hat the Debtors' interest inthe
Planis the property of the estate, the Court is
nevert hel ess bound to concl ude that the trustee
has no i mediateright tothe funds representing
Debtors' interest inthe Plan; nor does he have
theright toassignor sell the estate' s interest
inthe Plan. Under 11 U. S.C. § 541, the trustee
succeeds only tothetitleandrightsin property
t hat t he Debt ors had, and he t akes t he property
subj ect to the sane restrictions that existed at
the coomencenent of the case. See: Calvert v.
Bongards Creaneries, 835 F.2d 1222 (8th Cir.
1987). A debtor's rights may not be expanded
beyond what t hey were at t he conmencenent of the
case. H. R REP. NO. 595, 95th Cong., | st Sess.
367-68 (1977); S.REP. NO. 989, 95th Cong., 2d
Sess. 82-3 (1978) U. S. Code Cong. & Adm n. News
1978 pp. 5787. 5868, 5869, 5963, 6322, 6325.
Accordingly, the trustee's interest in the
pension plan nust belintedtothe sane extent
as the Debtors' interest. Sincethe Debtors have
noright topresent distribution (Stipulation of
Facts, P. 8), neither does the trustee.

Loe, 83 B. R at 646. However, the Court ordered the debtorstoturn
over to the Trustee the funds representing their interest inthe
pensi on plan "as and when the Debtors, or either of them would

ot herw se becone entitledto adistributionof the funds under the
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terms of the Plan.” 1d. at 647. The Court acknow edged that this
woul d "cause unsecured creditors to face apotentially | engthy delay in
satisfaction of their claim" but found that "the goal of expeditiously
adm ni stering estates is subordinate tothe basic principlethat § 541
of the Bankruptcy Code ' does not create newsubstantiveright inthe

property of the estate."” [d. at 646, quotinglnre Schauer, 62 B. R

526, 532 (D. M nn. 1986). Loe was cited w th approval by the D strict
Court inlnre Silldorff, 96 B.R 859. InSilldorff, the Trustee

sought to reach the debtors' interests incertain ER SA pension pl an
accounts. The Court found that the debtors' ability toquit their jobs
and receive | unp-sumdi stributions fromthe pensi on plan, free and
clear of clains and interest, constituted sufficient control to
di squal i fy t he pensi on pl ans as spendthrift trusts under Illinois|aw
for purposes of the spendthrift trust exclusion fromthe bankruptcy
estate. As inLoe, the Court foundthat the Trustee was not entitl ed
to conpel a turnover of the pension pl an assets because t he debt or was
not entitled to a distribution at the tinme of the filing of the
petition:

|f a debtor does not possess an asset or a

present right todemand, nerely filing a petition

for bankruptcy cannot create it. The Court

agrees that the Trusteeis only entitledtothe

property or assets which the debtors could
demand.

* * *x % * * *x *

The filing of a petition does not term nate an
enpl oyee' s rel ati onship with an enpl oyer, nor
does it increase the amobunt of assets in which
t he debtor may have held aninterest; it nerely
changes the party who can demand or cl ai mthe
assets.
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96 B.R. at 866. Unlike the Loe Court, the Silldorff Court did not
i ndi cate that the case shoul d remainopen until the debtor attained a
present right to distribution fromthe plan.

The Trustee' s positionthat the Court shoul d order the i nmedi ate
turnover of the Debtor's contributionsto SERSis supported by the
recent Eighth Grcuit opinionof Inre Smanson, 873 F. 2d at 1121. The

debt ors i n Swanson wer e bot h publ i ¢ school teachers who were required
to belongtothe state-created Teachers' Retirenent Plan as a condition
of their enploynent. The Court of Appeal s held that the mandatory
contributions of the debtors and their enployerstothe statutorily
created retirenent fund were property of the bankruptcy estate. This
hol di ng was based on the fact that the debtors were abl e to exerci se
dom ni on and control over the nonies inthe fund by termnatingtheir
enpl oynment and receiving arefund of their contributions. The Court
stated that the retirement fund "is actually a formof deferred
conpensati on, whereas a spendthrift trust is generally used to provide
for the mai nt enance and support of its beneficiaries.” [d. at 1124.
I n concl usi on, the Court of Appeal s affirmed the Bankruptcy Court's
order conpelling the Teachers' Retirement Planto turn over to the
Trustee the debtors' interest inthe plan. Unfortunately, the Court of
Appeal s di d not di scuss t he reasoni ng behindits conclusionto order a

turnover of the retirement funds. Accord, In re Kincaid, supra,

(Bankr upt cy Appel | at e Panel affirmed Bankruptcy Court order requiring
turnover of debtor's interest in ERISA plan).
Wththese cases as background, the Court nmust strugglewiththe

foll ow ng conundrum If the Debtor's contributions to SERS are property
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of the estate and are not exenpt, howcan the Trust ee recover the funds
for the benefit of the bankruptcy estate if the Trustee has only the
interest tothe funds that the Debtor had at thetime of thefiling
(i.e., theright of distributioninthe event of retirenent, disability
or termnation of enploynment)? Cl early, the Court will not forcethe
Debtor to quit her job in order to conpel a refund of her SERS
contributions. Such an order woul d seriously inpair the "freshstart”
provi ded to t he Debtor by t he Bankruptcy Code. On the ot her hand,
al l owi ng t he Debtor to quit her job and receive the refund of her SERS
contributions, free and cl ear of all clains and ot her interests, woul d
result in a windfall to the Debtor.

This Court finds theSilldorff holdingthat a debtor's retirenent
contri butions are nonexenpt property of the estate, but that the
trustee cannot recover the funds for the estate to be anonal ous and
inconsistent. If the funds are property of the estate and t he debt or
cannot cl ai mthemas exenpt, thenthe trustee should be abletorequire
the turnover of these funds to the estate.

The Court finds sonme nerit in thelLoe hol di ng whereinthe trustee
isnot entitledto aninmedi ate turnover of theretirenment funds, but
t he debt or nust turn over tothetrustee all the contributionstothe
retirenent plan as of the date of filing when the debtor becones
entitledtoadistributionof theretirenent funds under the terns of
the plan. While this may be the theoretically correct result, the
Court also finds it to be adnm nistratively unreasonable and
i npractical. The case at bar serves as an exanple. The Debtor is 28

years ol d. |If she spends the rest of her career as a state enpl oyee,
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it wll beover thirty years beforesheisentitledtoany distribution
fromSERS. By that tine, it wll bedifficult tolocate any creditors
if they still exist. The burden onthe Court and the Trustee to keep
t he case open and nonitor it woul d be excessive. Thus, as a practi cal
matter, the Court finds the Loe solution to be no real solution.
Thi s Court believes the best solutionis sinplytoorder SERSto
i edi ately turn over tothe Trustee the Debtor's contributionstothe
retirenment plan. Boththe Eighth Grcuit and Ninth G rcuit Bankruptcy
Appel | at e Panel have approved turnover orders directedtoretirenent

funds. Inre Swanson, supra; Inre Kincaid, supra. Wil ethese cues

di d not specify the |l egal basis for their decisions, this Court finds
such abasisin1ll U S.C. 8 105 which provides that "[t] he court may
i ssue any order, process, or judgnment that i s necessary to carry out
the provisions of thistitle."” This provisiongives the Court the
i nherent power to acconplish the goals of the Bankruptcy Code,
i ncludi ng the pronpt adm ni strati on of the bankruptcy estate and an
equi tabl e distributionof the debtor's assetstothe creditors. These
goal s woul d be frustratedif the Court were to deny any distributionto

creditors (e.g., Inre Silldorff) or to delay distributionfor solong

that distributionis effectively denied (e.g.,lnreloe). Theonly
practical solutionis to conpel theimediate turnover of the Debtor's
contributions to SERS, and 8 105 gi ves the Court the authority to so
order.

I n conclusion, the Court finds that the Debtor's contributionsto
t he St at e Enpl oyee' s Retirenment Systemof Illinois are property of the

estate under 11 U. S.C. 8541(c)(1l), they are not exenpt under

14



Ill.Rev. Stat. ch. 110 812-1001(9g)(5), 812-704, or ch. 108 1/ 2, 814-147,
and the Trusteeis entitledto animedi ate turnover of the Debtor's

contributions to the retirenment system

This Opinionis to serve as Findi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See witten Order.

/sl Larry L. Lessen
Chi ef Judge
ENTERED: January 26, 1990
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